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Court of Appeals of the District of Columbia 


No. 4715. 

A. Lester Tracy, Appellant, 

vs. 

Frank L. Attwell, Executor, &c. 


a Supreme Court of the District of Columhia. 

Etpiity. No. 45218. 

A. Lester Tracy, Plaintiff, 
vs. 

Frank L. Attwell, Executor of the Estate of ^Faud L. 

Attwell, Deceased, Defendant. 

United States of America, 

District of Columhia, ss: 

Be it remembered. That in the Supreme Court of the 
District of Columbia, at the City of \Vashini>ton, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the above-entitled 
cause, to wit: 

1 Bill of Complaint. 

Filed February 3, 1926. 

In the Supreme Court of the District of Columbia. 

Equity. No. 45218. 

A. Lester Tracy, Plaintiff, 
vs. 

Frank L. Attwell, Executor of the Estate of Maud L. 

Attwell, Deceased, Defendant. 

The bill of complaint of A. Lester Tracy respectfully 
represents as follows: 

1—4715a 


2 


A. LESTER TRACY VS. FRANK L. ATTWELL, EXR. 


1. That he is a citizen of tlie United States, a resident of 
tlie District of Columbia, and brings this suit in his own 
right, and also as heir-at-law and devisee under the last 
will and testament of Maud L. Atwell, deceased, as will 
more fully appear hereinafter. 

2. The defendant is a citizen of the United States and a 
resident of the District of Columbia, and is sued as the 
Executor of the estate of ^laud L. Attwell, deceased. 

3. Complainant says that ^land L. Attwell, late a citizen 
of the United States, and a resident of the District of Colum- 
l)ia, died on the 4th day of August, 1925, in the City of 
Washington, District of Columbia, leaving a last will and 
testament dated the 2r)th day of July, 1922, and a codicil 
dated the 4th day of August, 1922, copies of which said 
last will and codicil are annexed hereto, marked plaint ill’s 
Exhibit No. 1, and prayed may be read as a part of this 
bill of complaint. 

4. By the terms of said last will and testament 
2 the defendant, Frank L. Attwell, husband of the de¬ 
ceased, was named and appointed executor without 
bond, and on the 9th day of November, 1925, he duly (piali- 
lied as such by giving bond in the sum of $1,500, condi¬ 
tioned for the faithful discharge of his trust in Administra¬ 
tion cause No. 33,475 in the Supreme Court of the District 
of Columbia. 

5. Paragraph one of said last will and testament reads as 
follows: 

‘‘It is my will and desire and 1 hereby direct my executor, 
hereinafter to be named to first pay and discharge all of 
my lawful debts including my funeral expenses.” 

G. By the terms of said last will and testament the testa¬ 
trix devised to plaintiff, her brother and only heir at law, 
among other things, premises known as 1641 Hobart Street, 
Northwest, Washington, D. C. being lot numbered 716 
Square 2591. 

7. The testatrix also bequeathed to her husband, Frank 
L. Attwell, all of her personal property in the following 
language, viz.: 

” Fifth. I give, devise and bequeath to my husband, 
P’rank L. Attwell, all stocks, bonds, notes and personal 
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property of whatever kind of which I may die possessed, 
other than the articles mentioned in Paragraph two and 
four. Also lot No. 5 square 39G5, Brookland, D. C.” 

The articles mentioned in Paragraphs two and four are, 
“all household effects that formerly belonged to my mother 
now in my residence No. 1641 Hobart Street, N. W.,” which 
were bequeathed to plaintilf, and a note for $500 signed by 
Lillian D. Tracy, plaintilf’s wife, and secured by deed of 
trust on property, 916 6th Street, N. W. The article re¬ 
ferred to in Paragraph 4 is one Knabe piano and dining 
room suit, which is bequeathed to “Isabella D. Tracy,” 
meaning thereby Isabel T. Ricketts, plaintilf’s 
3 daughter. 

8. Plaintilf says that shortly prior to the 4th day 
of May, 1914, the deceased, Maud L. Attwell, before her 
marriage to the defendant, Frank L. Attwell, negotiated 
the purchase of premises 1641 Hobart Street, (being the 
same land and premises devised to plaintilf, and herein¬ 
before referred to) from Lewis E. Breuninger, through the 
real estate firm of N. L. Salisbury Co., Incorporated. And 
plaintilf says that she entered into a certain contract to 
purchase said premises, which was duly signed by her as 
purchaser by the name of ^laud L. Tracy, which said con¬ 
tract was also signed by N. L. Salisbury, as her agent, and 
by L. E. Breuninger, the owner. 

9. By the terms of said contract of purchase, the de¬ 
ceased agreed to pay to the said Breuninger the sum of 
$6,500, as consideration for said land and premises, on the 
following terms and conditions, namely $2,250 cash, and 
“for the residue” the deceased agreed “to assume an in¬ 
debtedness in the sum of $4,250,” which said indebtedness, 
however, was secured by a certain deed of trust, dated June 
4,1913, and recorded among the land records of the District 
of Columbia. Said indebtedness of $4,250 was to bear in¬ 
terest at the rate of 5M2% per annum payable semi-annu¬ 
ally and expired June 4,1916, according to the terms of said 
contract. 

10. By deed, dated the 4th day of May, 1914, in pursu¬ 
ance of said contract of purchase the said Lewis E. Breu¬ 
ninger, and his wife, Sadie I. Breuninger, conveyed to the 
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said Maud L. Tracy said ])rcmiscs l(i41 Hobart Street, 
X. W., ])eiut** described in said deed as follows: 

“Lot numbered Seven IlundiT'd and Sixteen (716) in 
Square numbered Twenty-live liundred and ninety-one 
(lioDl) in L(*wis L. niTuinini^er’s subdivision of part 

4 ot* the tract of land called “]\Iount IMeasant,” as per 
plat recorded in the Ollice of the Surveyor for the 

District of (V)lumbia in Liber 41), folio 9; subject to the 
buildiiii;* restriction line as shown on said plat. Subject 
also to iiulebteduss of Forty-two hundred and fifty (4250) 
Dollars, secured bv a certain Deed of Trust dated June 
4th, 1915, and i(‘cord(‘d amony; the laud records of said Dis¬ 
trict, which indebtedness the ])arty of the second {nirt (the 
deceased) hereby assumes and ayrees to pay as a i)art of 
the consideration for these presents.” 

(V)])y of said d(‘etl is annexed hereto, marked IdaintifFs Kx- 
hihit Xo. 2, and prayed may be read as a part of this bill of 
complaint. 

11. Dlaintilf says that the said indebtedness of $4,250 was 
re])re.'^ented l)y live jnomissory notes, four for the sum of 
$1,000 each, and one foi‘ the sum of $250, dated the 4th day 
ot‘June, 1915,siL;ued by Lewis F. Lreuuinger,payable to the 
order of the rnion Trust (V)mpany, a cori)oration havino: an 
ollice and doiiiy; business in the Cdty of Washington, Dis¬ 
trict of (k)lumbia. Flaintiirs savs that said notes were 
before maturity endorsed by the said Union Trust Company 
without recourse to Josej)hine 11. Dearborn, of the City of 
Washington, District of (^olumbia. When said notes fell 
due on the 4th day of June, 1916, the said Maud L. Tracy 
signed, executed and delivered certain paper writings, 
dated the 4th day of June, 1916, an identical one for each of 
the five ])romissory notes. By the terms of these agree¬ 
ments, the deceased, in consideration of the extension of the 
time of payment of said notes, to June 4, 1919, renewed, as¬ 
sumed and agreed to pay the same, a copy of one of said 
agreements is annexed hereto, marked PlaintilT’s Exhibit 
X'^o. o, and prayed may be read as a part of this bill of com¬ 
plaint. The said agreements were also signed by Josephine 
II. Dearborn, holder of the notes as will appear from said 
Exhibit 3, above referred to. 

5 12. On June 4,1919, the deceased executed five other 
agreements identically similar to the ones executed 
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on June 4,1916, except that the interest was increased to six 
per cent per annum, instead of hyi»% as in the original 
agreements contained, and the payment of said five notes 
was extended to June 4, 1922. 

13. On the 11th day of July, 1919, the deceased paid note 
No. 1 for $1,000 and No. 5 for $250, and the original notes 
were delivered to her, and are now probably in the posses¬ 
sion of the executor. 

14. On June 4, 1922, the said Maud L. Attwell, executed 
three other agreements in regard to the remaining three 
$1,000 notes unpaid identically similar to the ones executed 
on June 4,1919, with interest at the rate of six per cent per 
annum, instead of five and one-half per cent as in the orig¬ 
inal notes, and original extensions. By these agreements, 
the payment of the remaining three $1,000 notes was ex¬ 
tended to June 4, 1925, and on June 4, 1925, the said de¬ 
ceased executed three otlier agreements identically similar 
to the last named extensions, with interest at th rate of 6% 
per annum. By these agi*eements tlie payment of the re¬ 
maining three $1,000 notes was extended to June 4, 1928. 
This last agreement is still in full force and effect. Each 
and every of the aforesaid extension agreements is iden¬ 
tical with Exhibit No. 3, except as to dates, amount of in¬ 
terest, and the change of name from Aland L. Tracy to 
Maud L. Attwell, the said Aland L. Tracy having married de¬ 
fendant on the 27th day of March, 1918. Plaintitf states 
that a commission of 1% of the amount due was paid to the 
Union Trust Company by the said Aland L. Attwell for each 

extension. 

6 15. Plaintiff says that on the 4th day of December, 

1925, the semi-annual interest in the sum of $90 on 
account of the three $1,000 notes above referred to became 
due and payable, and the plaintiff made demand on the de¬ 
fendant to pay the same; but he, the defendant, has refused 
and still refuses to pay the said interest or any other inter¬ 
est or principal that may fall due hereafter. Thereupon 
plaintiff filed a petition in Administration Cause No. 33,475 
in this honorable Court to compel the defendant to exon¬ 
erate 1641 Hobart Street from the burden of this indebted¬ 
ness, out of the personal estate. It appears, however, that 
in the course of these proceedings an order was signed 
whereby the defendant was required to pay this installment 
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of interest. On certain conditions set forth in said order, 
copy of whicli is annexed hereto and prayed may be read 
as a part of this bill of complaint and marked Plaintiff’s 
Exhibit No. 4. The defendant has paid the said sum of 
$90, but as a result of the order above referred to the 
personal property of plaintitT in his hands as executor, 
is practically impounded by the defendant as a guarantee 
for the payment of the said sum of $90 in the event that it 
should be finally decided that the executor is not reepnred 
to pay the $.‘1,000 hereinbefore referred to. This petition 
in Administration Cause No. 33,475 was, on the 15th day 
of January, 1926, dismissed by the plaintitT without preju¬ 
dice. 

16. PlaintitT says that any other sums he may be obliged 
to pay during the pending of these proceedings in order to 
protect his property from sale under the deed of trust here¬ 
inbefore referred to, will be paid under protest. 

17. Your plaintitT is advised, and therefore be- 
7 lieves that the said indebtedness of $3,000 due on 
said three $1,000 promissory notes together with 
tlie interest, is payable primarily out of the personal estate 
of the deceased in exoneration of the real estate. 

18. PlaintitT further states that the time for distribu¬ 
tion of the personal estate of Maud L. Attwell, deceased, 
will arrive on the 9th day of November, 1926, and that the 
defendant is under a bond of only $1,500, and the debts 
of the estate known at present, not including the $3,000 
herein referred to, are only $750, while the personal estate 
is about $12,000. PlaintitT says that he is advised that this 
case will in all probability not be reached for trial until 
after the date fixed by law for distribution in the Probate 
Court, and that his interests are seriously jeopardized un¬ 
less this court takes over the administration of the estate 
of Maud L. Attwell, and have it settled and distribution 
made under supervision of this court. 

The premises considered your petitioner therefore prays: 

1. That process issue out of this honorable court directed 
to the defendant, Frank L. Attwell, executor of the estate 
of Maud L. Attwell, deceased, requiring him to appear and 
answer the exigencies of this Bill of Complaint. 

2. That, this honorable court take over and assume the 
administration of the estate of Maud L. Attwell, deceased, 
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in order to properly protect the rights of the plaintiff, and 
to this end that a rule to show cause issue against the de¬ 
fendant. 

3. That the defendant, Frank L. Attwell, Executor, be 
ordered and directed to pay out of the personal estate of 
the testatrix the said sum of $3,000, when the said three 
$1,000 notes herein referred to shall have matured, 

8 and the interest accrued and to accrue thereon. 

4. In the meantime that he be recpaired and di¬ 
rected to reimburse plaintitf the interest which he has al¬ 
ready paid, or may hereafter pay before a final decree can 
be had in this case. 

5. Should this court decline to take over the administra¬ 
tion of this estate, that the said Frank L. Attwell, executor 
be required to give bond to protect the plaintiff pending the 
final disposition of this cause. 

6. That the defendant be required to set aside out of 
the personal estate of Maud L. Attwell, deceased, a sutTicient 
sum to pay the accrued interest, and such as will accrue 
hereafter, and the principal sum of $3,000 at maturity. 

7. That defendant be enjoined from making distribution 
of the estate of Maud L. Attwell until a final determination 
can be had in this cause. 

8. Should this court not take over the administration of 
this estate that the defendant be required to give an addi¬ 
tional bond for the faithful discharge of his trust in Ad¬ 
ministration cause No. 33,475. 

9. That the court grant such other and further relief 
as to the court may seem meet and proper. 

A. LESTER TRACY. 

9 Plaintiff Exhibit No. 1. 

Last Will and Testament of Maud L. Attwell. . 

In the name of God Amen: 

I, Maud L. Attwell a resident of the city of Washington 
and District of Columbia, being of sound and disposing 
mind and memory, and considering the uncertainty of this 
life, do make, ordain, publish and declare this to be my last 
Will and Testament, hereby revoking all former Wills by 
me made, that is to say: 
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irst: It is my will and desire and I hereby direct my 
Executor, hereinafter to be named, to first pay and dis¬ 
charge all of my lawful debts, including my funeral ex¬ 
penses. 

Second: I give, devise and bequeath to my brother A. 
Lester Tracy, my undivided one half interest in dwelling 
houses #fil4 and #616 K Street, N. W. and #916-6th 
Street, N. W. Washington, D. 0. Also my one-half interest 
in two lots in Garrett Park, Md., and one lot in Wood- 
mont, Md. This property now being owned jointly by us. 
Also my residence #1641 Hobart Street N. W. Washing¬ 
ton, I). C. being lot #716, s(iuare 2591. Also all household 
etTects that formerly belonged to my mother, now in my 
residence #1641 Hobart Street, N. W. I also direct that 
a note for Five Hundred Dollars signed Lillian 1). Tracy 
and secured by deed of trust on i)roperty 916-6th Street, 
N. W. be cancelled and returned to him. 

Third: I giv^e, devise and bequeath to my aunt Mamie 
L. German, lot #813, vsquare 398, being residence #1432-8th 
Street, N. W. Washington, D. C. 

Fourth: I give, devise and bequeath to my niece 
10 Isabella I). Tracy, lots 9 and 10, scpiare 3924, Brook- 
land, D. C. Also my Knabe piano, and mahogany 
dining room set. 

Fifth: I give, devise and bequeath to my husband Frank 
L. Attwell, all stocks, bonds, notes and personal property 
of whatever kind of which I may die possessed, other than 
the articles mentioned in paragraphs two and four. Also 
lot #5, S(piare 3965, Brookland, D. C. 

Sixth: I hereby nominate and appoint my husband Frank 
L. Attwell, Executor of this my Last Will and Testament, 
and request that he be permitted to administer upon my 
said estate without giving the bond usually required in 
such cases. 

Witness my hand and seal this 26th day of July A. D. 
1922. 


MAUD L. ATTWELL. [seal.] 


Signed and sealed by the said Maud L. Attwell in our 
presence, and by her published and declared as and for her 
Last Will and Testament, and at her request and in her 
presence, and in the presence of each other, we hereunto 
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subscribed our names as attesting witnesses, at Wasliington 
city, District of Columbia, this 26^1 dav of July A. D. 1922. 

LEE NIXON, 

Residence, 1G39 Hobart St., N. W., 

Washington, D. C. 
KATHERINE E. BECKER, 

Residence, 1G39 Hobart St., N. W., 

Washington, D. C. 

I, ]\Iaud L. Attwell of the City of Washington and Dis¬ 
trict of Columbia do make and declare the following a 
codicil to this my last Will and Testament. 

I give and bequeath to my aunt Mamie L. German, 
11 a life interest, and at her death to her children, fifty- 
one (51) shares of pcreferrcd stock 7%, and twenty- 
four shares of Common stock Class ‘‘A” of the Chapin- 
Sacks Corporation of Washington, D. C. This being the 
stock that was bequeathed to me by my uncle John C. 
White. Any gift that 1 may make to my aunt Mamie L, 
German of the above named stock during my life, is to be 
deducted from this legacy. 

To my brother A. Lester Tracy, I give and bequeath four 
(4) Shares of District National Bank stock. Certificate 
#493. 

Signed sealed and witnessed in the presence of myself 
and in the presence of each other this 4th day of August 
A. D. 1922. 

MAUD L. ATTWELL. [seal.] 


Witnesses: 

LEE NIXON. 

KATHERINE E. BECKER. 

Plaintiff’s Exhibit No. 2. 

This deed, made this Fourth day of May in the year one 
thousand nine hundred and fourteen, by and between Lewis 
E. Breuninger and Sadie I. Breuninger, his wife, of the 
District of Columbia, parties of the first part, and Maud 
L. Tracy, also of the aforesaid District, party of the second 
part: 

Witnesseth, That in consideration of Ten ($10) Dollars, 
the parties of the first part do hereby grant unto the party 
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of the second part,' in fee simple, all that piece or 
12 parcel of land, together with the improvements, 
rights, privileges, and appurtenances to the same be¬ 
longing, situate in the County of Washington, District of 
Columbia, described as follows, to-wit: Lot numbered 
Seven hundred and Sixteen (716) in Square numbered 
Twenty-five hundred and ninety-one (2591) in Lewis E. 
Breuninger’s subdivision of part of the tract of land called 
“Mount Pleasant’^ as per plat recorded in the Office of the 
Surveyor for the District of Columbia in Liber 49, folio 
9; Subject to the building restriction line as shown on said 
plat. Subject also to indebtedness of Forty-two hundred 
and fifty ($4,250) Dollars, secured by a certain Deed of 
Trust dated June 4th, 1913, and recorded among the Land 
Records of said District, which indebtedness the party of 
the second part hereby assumes and agrees to pay as a 
part of the consideration for these presents. 

And the said parties of the first part covenant that they 
will warrant specially the property hereby conveyed; and 
that they will execute such further assurances of said land 
as may be requisite. 

Witness Their hands and seals the day and year herein¬ 
before written. 

LEWIS E. BREUNINGER. [seal.] 
SADIE 1. BREUNINGER. [seal.] 


In presence of— 

BETTIE B. POINTS. 

Distkict of Columbia, To wit: 

I, Bettie B. Points, a Notary Public in and for the Dis¬ 
trict aforesaid hereby certify that Lewis E. Breunin- 
13 ger and Sadie I. Breuninger, his wife, of the District 
of Columbia, who are personally well known to me as 
the grantors in and the persons who executed the afore¬ 
going and annexed deed, dated May 4tti, A. D. 1914, per¬ 
sonally appeared before me in the said District and ac¬ 
knowledged the said deed to be their act and deed. 

Given under my hand and seal this 5th day of May, 1914. 

BETTIE B. POINTS, 

Notary Public, D. C. 
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PlaintiffExhibit No. 3. 

The tiiQe of payment of the annexed note of Lewis E. 
Breunin^er for $1,000 secured by deed of trust on Lot 716 
Square 2591 is hereby extended to June 4, 1919, with inter¬ 
est thereon at tlie rate of 5VL» l>c3r cent per annum, payable 
sembannually, and in consideration of the consent thereto 
by the present holder of tlie note I hereby renew, assume 
and agree to pay the within note and interest thereon at 
the rate aforesaid, without demand, notice or protest. 
Said note and the deed of trust securing same to remain 
otherwise unimpaired and in full force and effect. 

MAUD L. TRACY, 

1641 Ilohart St., Present Owner of Property. 

For and in consideration of the assumption and guaran¬ 
tee of payment of the within note and interest 
14 thereon at the rate above mentioned, the extension 
above set forth is hereby agreed to. 

JOSEPHINE II. DEARBORN, 

Holder of Note. 

Plaintiff ^s Exhibit No. 4. 

In the Supreme Court of the District of Columbia. 

Administration No. 33475. 

In re Estate of Maud L. Attwell, Deceased. 

Order. 

This cause coming on to be heard upon the petition of 
A. Lester Tracy tiled on the 8th day of December, 1925, 
and the amendment thereto filed on the 18th day of Decem¬ 
ber, 1925, it is by the Court, this 18th day of December, 
1925, 

Ordered that hearing on said petition be and the same 
is hereby continued to the 8th day of January, 1926, said 
continuance is granted on condition that the executor 
Frank L. Attwell, out of the funds of the said estate pay 
forthwith the interest due December 4th, A. D. 1925, on the 
indebtedness referred to in said petition, but such pay- 
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meiit shall not in any manner be taken as an admission of 
the Court’s jurisdiction in the premises, nor as having 
any l)earing or effect upon the question of the right of the 
devisee to have the real estate exonerated at the expense 
of the personal estate and in the event that it shall be 
determined by the Court or the Court that shall 
15 finallv determine the matter that the said real estate 
shall not be so exonerated, the same shall be reim¬ 
bursed to the executor out of any distribution coming to 
the said A. Lester Tracy under the terms of the will of 
said Maud L. Attwell, deceased, and the said real estate 
shall remain liable for said interest so paid. 

This order is made without prejudice to the right of the 
executor to tile such motion, petition or pleading as he may 
be advised is proper; provided the same is filed within ten 
days from this date, and a copy served on counsel for 
petitioner. 

McCOY, 

Chief Justice. 

I solemnly swear that 1 have read the foregoing bill of 
complaint by me subscril)ed, and that the matters and things 
therein stated upon my own knowledge are true and those 
stated on information and belief I believe to be true. 

A. LESTER TRACY. 


Subscribed and sworn to before me this 2d day of Feb- 
ruarv, 1926. 

[NOTARIAL SEAL.] GRACE SHROPSHIRE, 

Notary PubliCy I). C. 
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Answer. 


Filed February 26, 1926. 


The answer of Frank L. Attwell, Executor of the estate 
of Maude L. Attwell, deceased, to the bill of complaint filed 
in the above entitled cause, respectfully states as follows: 

1-8. The defendant admits the allegations contained in 
l)aragraphs one to eight inclusive of the bill of complaint. 

9-10 Answering paragraphs nine and ten of the bill of 
complaint the defendant says, that he has not sufficient 
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knowledge conceniing tlie allegations contained in said 
])aragraplis to either admit or deny same, but if same be 
deemed material demands strict proof thereof. 

11. Answering paragraph eleven of the bill of complaint 
the defendant says, that he has not sufficient knowledge 
('oncerning the allegations contained in said paragraph to 
either admit or deny same, but if same l)e deemed material 
demands strict proof thereof, further answering said para¬ 
graph he says, that the averment contained therein to the 
elTect that Maud L. Attwell, deceased, “renewed, assumed 
and agreed to i)ay the same (5 promissory notes)” is a 
conclusion of law and he is advised that he is not required 
to answer same, but says, that he denies that she renewed, 
assumed and agreed to i)ay the said notes so as to relieve 
the real estate from the burden of primarily paying same 
and that the entire contract or agreement must be consid¬ 
ered and not an excerpt from same. 

12. The defendant has not sufficient knowledge to enable 
him to deny or admit the allegations contained in para- 

gra])h twelve of the bill of complaint and if same be 
17 deemed material demands strict |)roof thereof. 

13. The defendant admits the allegations contained 
in paragra])h thirteen of the bill of comidaint. 

14. The defendant has not sufficient knowledge to en¬ 
able liim to admit or deny the allegations contained in ])ara- 
gra])h fourteen of the bill of complaint, and if same be 
deemed material demands strict proof thereof. 

15. The defendant admits the allegations contained in 
paragraph fifteen of the liill of complaint, except in so far 
as the same are contradictory, which he says they are 
respecting his refusal and failure to pay the interest re 
ferred to and he avers the fact to be that in compliance 
with the order of the Court entered in administration cause 
No. 33,475 which is referred to in said paragraph as Ex¬ 
hibit No. 4, he paid the said interest. 

17. The defendant is advised by Counsel that the aver¬ 
ments contained in paragraph seventeen are conclusions 
of law and therefore he is not required to answer same, 
but he is advised by Counsel that the indebtedness and in¬ 
terest referred in said paragraph are not primarily payable 
out of the personal estate and he therefore avers this to be 
the law. 
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18. Answering paragraph eighteen of the bill of com¬ 
plaint the defendant says that the time for distribution of 
the estate will arrive on December 9th, 192G, and not on 
November 9th, 192(), as alleged, he admits the allegations 
concerning bonds, debts and amount of the personal estate, 
but savs he has not sullicient knowledge or information 
concerning the date this cause will be heard to either admit 
or deny the allegations concerning said matters, but he de¬ 
nies that the })laitniff’s interests will be seriously 
18 jeopardized unless the Court takes over the admin¬ 
istration of the estate of Maud L. Attwell, and avers 


the fact to be that the plaintiff has heretofore filed a pe¬ 
tition in administration cause No. 33,475 seeking to have 
the defendant removed as executor, but the Court after 
considering the matter denied the petition. 

Further answering the bill of complaint the defendant 
says, that the plaintiff requested ^Ir. Justice Bailey, who 
fixed the amount of bond to be given by the defendant as 
executor of the estate of Maud L. Attwell, deceased, to take 
into consideration the debt of $3,000 referred to in the bill 
of comfdaint and to require the defendant to give a bond 
sullicient to cover said indebtedness, but ^Ir. Justice Bailey, 
refused said request, stating that the creditor was not 
in Court making the request and that the plaintiff was not 
entitled to be heard in this regard. 

Further answering said bill of complaint the defendant 
says that some time prior to June 4, A. 1). 1925, the date 
the indebtedness referred to in said petition became due, 
the said Maud L. Attwell, sold certain securities for cash 
and the amount so received was in excess of the amount of 
said indehtedness and the petitioner A. Lester Tracy, her 
brother, suggested and requested that she use a ])art of 
said funds in paying said indebtedness and she told your 
respondent of the said conversation and he told her that 
she of course could do as she desired, but that if she used 
the funds in payment of the secured indebtedness it would 
result in decreasing his share in her estate though he did 
not suggest or urge that she should not make said payment 
and she of her own volition said that she would not pay 
said indebtedness, after having had called to her attention 
the result which would follow in the event payment was 
made. 
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19 The defendant having fully answered prays that 
the bill of complaint may be dismissed and that he 
may recover his costs against the plaintiff. 

FRANK L. ATTWPILL, 

Defendant, 

CHARLES F. DICxGS, 

LOUIS A. DENT, 

Attorneys for Defendant. 

I, Frank L. Attwell, first being duly sworn, depose and 
say, that I have read the foregoing answer by me subscribed 
and know the contents thereof and that the matters and 
things therein stated are true. 

FRANK L. ATTWELL. 

Subscribed and sworn to before me this 24th day of 
February A. D. 1926. 

[notarial SEAL.] EARL D. THOMPSON, 

Notary Public in ami for the 
District of Columbia. 

Motion to Strike Out Tivo Paragraphs in Defendant's 

Answer. 

Filed March 2, 1926. 

******* 


Now comes the plaintiff and moves the court to strike 
out the last two paragraphs of defendant’s answer on 
page three thereof, the second one terminating on page 
four with the words ‘‘in the event payment was made,” 
for the reasons that the allegations contained 
20 therein constitute no defense to the Bill of Com¬ 
plaint, are immaterial, irrelevant and incompetent 
and are not determinative of any issue involved in this 
cause. 

R. F. DOWNING, 
Attorney for Plaintiff. 

Please take notice that the foregoing motion will be 
set down for hearing on Friday, the 5th day of March, 
1926. 

R. F. DOWNING, 
Attorney for Plaintiff, 
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Order Overruling Motion to Strike Out as to One 

Paragraph, <&c. 

Filed ]\Iarch 13, 1926. 

**««** * 


This cause coming on to be heard upon the motion of 
plaintifT to strike out the two last paragraphs of defend¬ 
ant's answer on page three thereof, it is this 13th day of 
March, 1926, ordered, adjudged and decreed: 

1. That said motion be, and the same is hereby overruled 
without prejudice, as to the first paragraph referred to in 
plaintiff’s motion, relative to fixing the amount of the de¬ 
fendant’s bond as executor of the estate of Maud L. Att- 
well, deceased, by Mr. Justice Bailey; 

2. That the motion to strike out the last paragraph on 
page three of defendant’s answer, relative to certain state¬ 
ments made by the deceased, Maud L. Attwell, to her 
brother, A. Lester Tracy, and her husband, Frank L. Att¬ 
well, some time prior to June 4, 1925, be and the same 
is hereby granted without prejudice, and the said para¬ 
graph is stricken out. 

F. L. SIDDONS, 

Justice. 

21 Memorandum Opinion. 

Filed July 29, 1927. 

«***«*• 


I think that the intention of the testatrix as shown by 
her will was not to charge her personal estate primarily 
with the payment of the mortgage on the property devised 
to her brother. It is true that after she had bought the 
property so devised she assumed the payment of the mort¬ 
gage, but it is evident that her object in so doing was to 
get an extension of the time of payment. 

In my opinion the devisee, A. Lester Tracy, is not en¬ 
titled to have the land devised to him exonerated out of 
the personal estate from the mortgage debt. 

JENNINGS BAILEY, 

Justice. 
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Decree Dismissing Bill. 

Filed October 7, 1927. 

**••*•• 

This cause coming on to be heard at this term of court, 
upon the Bill of Complaint, the answer of the defendant 
Frank L. Attwell, and the testimony taken in open court, 
and having been argued by counsel on both sides, and sub¬ 
mitted to the Court, it is the 7th dav of October, A. D. 
1927, 

Ordered, adjudged and decreed, that the prayers of the 
Bill of Complaint be and they are hereby denied, and the 
Bill of Complaint dismissed. It is further. 

Ordered, that the defendant Frank L. Attwell recover 
his costs to be taxed by the clerk against the plain- 
22 tiff, A. Lester Tracy, for which execution may issue 
against the said plaintiff the same as at law. 

JENNINGS BAILEY, 

Justice. 


Plaintiff, A. Lester Tracy prays an appeal to the Court 
of Appeals of the District of Columbia, from the fore¬ 
going decree, and the penalty of the undertaking on appeal 
by said defendant if for costs only is hereby fixed in the 
sum of One Hundred Dollars, or in lieu thereof the deposit 
of Fifty Dollars in the registry of the Court. 

JENNINGS BAILEY, 

Justice. 


Memorandum. 


October 18,1927.—Undertaking on appeal of plaintiff for 
$100 approved and filed. 

Designation of Record. 

Filed October 24, 1927. 

**•**•• 

The Clerk will please prepare the record for appeal in 
the above entitled cause, to the Court of Appeals of the 
District of Columbia, to consist of the following records: 

1. Bill of Complaint. 

2. Answer of Defendant. 
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3. Motion of plaintiff to strike out defendant’s answer, 
and notice, filed March 2, 1926. 

23 4. Order overrulins: motion to strike out filed 
starch 13,1926, (^I. 127 p. 14). 

5. Memorandum opinion, Bailey, J. 

6. Decree dismissing bill with costs. 

7. Appeal entered in open Court. (M. 132 p. 10). 

8. Undertaking on appeal of plaintiff for $100 ajiproved 
and filed. 

9. Statement of evidence. 

10. Notice of filing and date of submission of statement 
of evidence. 

11. Assignment of errors. 

12. This designation of record. 

ROSSA F. DOWNING, 
JOSEPH J. MALLOY, 
PMIANCIS 1\ BRASSOR, 

Attorneys for Plaintiff. 

Service acknowledged this — day of October, 1927. 

CHARLES F. DIGGS, 

Per M. MacPHERSON, 

Attorney for Defendant. 

24 Assignment of Errors. 

Filed October 28, 1927. 

«*»***• 


The plaintiff, A. Lester Tracy, assigning error in the 
findings and decree of the Court passed on the 7th day of 
October, 1927, respectfully submits that the Court erred as 
follows: 

1. The Court erred in dismissing the plaintiff’s Bill of 
Complaint. 

2. The Court erred in finding as set forth in his opinion 
that the intention of the testatrix as shown by her Will 
was not to charge her personal estate primarily with the 
payment of the mortgage on the property devised to her 
brother. 

3. The Court erred in holding that the object of the 
testatrix in assuming the payment of the mortgage on lot 
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716 square 2591, in the City of Washington, District of 
Columbia, was to get an extension of the time of payment. 

4. The Court erred in holding that A. Lester Tracy, 
devisee, is not entitled to have the land devised to him, ex¬ 
onerated out of the personal estate from the mortgage 
debt. 

5. The Court erred in admitting testimony olTered by 
defendant as to what moneys or other personal property 
testatrix may have had at the time of her death, or at 
any other time. 

R. F. DOWNING, 

JOSEPH J. MALLOY, 

Attorneys for Plaintiff. 

25 Memoranda. 

October 28, 1927.—Statement of evidence submitted and 
filed. 

November 7, 1927.—Statement of evidence signed by 
Jennings Bailey, J., filed. 

26 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 25, both inclusive, to be a true and cor¬ 
rect transcript of the record, according to directions of 
counsel herein filed, copy of which is made part of this tran¬ 
script, in cause No. 45218 in Equity, wherein A. Lester 
Tracy is Plaintiff and Frank L. Attwell, Executor of the 
estate of Maud L. Attwell, deceased, is Defendant, as the 
same remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 27th day of January, 1928. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk, 
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27 In the Supreme Court of the District of Columbia. 

Equity. No. 45218. 

A. Lester Tracy, Plaintiff, 
vs. 

Frank L. Atwell, Executor of the Estate of Maud L. Att- 

well, Deceased. 

Statement of Evidence. 

At the trial of the above entitled cause on the 12th day 
of April, 1927, before Mr. Justice Bailey, the substance of 
the evidence introduced in said cause is as follows: 

It was stipulated and a«:reed, by and between counsel for 
the plaintiff and counsel for the defendant that the case 
should be heard on Bill and answer, and the genuineness of 
Exliibits 1, 2 and 3 were admitted; and thereupon the Court 
admitted testimony substantially as follows: 

Frank L. Attwell, Executor of the estate of Maud L. 
Attwell, deceased, being called by defendant testified to the 
effect that he has qualified as executor of the estate of Maud 
L. Attwell, deceased, and that he was her husband at the 
time of her death, and that at or about the time of her 
death she possessed moneys in the sum of around $3,000. 
To the admission of this testimony counsel for the plaintiff 
objected, but the Court overruled his objection, and there¬ 
upon counsel for the plaintiff asked for and was granted an 
exception, which was duly noted upon the minutes of the 
Court. 

Thereupon the plaintiff, A. Lester Tracy, was called 
and testified that to the best of his knowledge, information 
and belief, the testatrix had very little money at the time 
of her death, but that on November 17, 1924, she received 
$1,559 dollars, as the result of the sale of certain Chapin- 
Sacks Stock and that he, for her, reinvested that 

28 money in stock of the Guaranty Mortgage Company. 
At the time of her death and for a long time prior 

thereto the securities which she had were a better invest¬ 
ment than Six Per Cent, the rate she was paying on the 
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$3,000 secured on lot 716 square 2591. Witness testified 
that he was a broker and knew the market value of current 
stocks. 

The foregoing stipulations and statement of evidence 
embrace the substance of all the proof presented and con¬ 
sidered at the trial; that said statement of evidence was 
duly filed on the 28th day of October, 1927, and the same is 
this 7th day of November, 1927, approved and signed. 

JENNINGS BAILEY, 

Justice. 

CHARLES F. DIGGS, 

Attorney for Defendant. 

You are hereby notified that the foregoing statement of 
evidence will be filed in the above entitled cause on the 28th 
day of October, 1927, and that the same will be submitted 
to the Court for settlement or approval on the 30th day of 
November, 1927. 

ROSSA F. DOWNING, 

JOS. J. MALLOY, 

Attorneys for Plaintiff. 

Receipt of a copy of the foregoing and annexed statement 
of evidence acknowledged this 27th dav of October, 1927. 

CHARLES F. DIGGS, 
Attorney for Defendant. 

Settled by consent. 

R. F. DOWNING, 

Attorneys for Plaintiff. 

CHARLES F. DIGGS, 
Attorney for Defendant. 

[fol. 29] [Endorsed:] Equity. No. 45218. A. Lester Tracy, 
plaintiff, vs. Frank L. Attwell, executor of the estate of 
Maud L. Attwell, deceased, defendant. Statement of evi¬ 
dence. Rossa F. Downing, Joseph J. Malloy, attorneys for 
plaintiff, 1103 Vermont Ave., N. W. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 4715. A. Lester Tracy, appellant, vs. Frank L. Attwell, 
executor, &c. Court of Appeals, District of Columbia. 
Filed Feb. 3,1928. Henry W. Hodges, clerk. 
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(Eourtof Aftfieals.iistrtrtiif CUolumbia 

January Term, 1928 


No. 4715 


A. Lester Tracy, Appellant^ 


vs. 

Frank L. Attwell, Executor, Etc. 


BRIEF OF APPELLEE 


STATEMENT OF FACTS 

The will of Maude L. Attwell, in addition to the pro¬ 
visions set forth in the statement of facts contained 
in the appellant’s brief contains the following: 

“I also direct that a note for Five Hundred 
Dollars, signed Lillian D. Tracy and secured by 
deed of trust on property 916 6th Street N. W., 
be cancelled and returned to him.” (R. p. 8.) 
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“T ^ive, devise and beqiieatli to my aunt ^lamie 
L. German, Lot No. 813, s(inare 398, being resi¬ 
dence No. 143*2 8th Street N. W., Washington, 
I). C.” (R. p. 8.) 

“I give, devise and bequeath to my niece Isa¬ 
bella I). Tracy, Lots 9 and 10, square 3924, Brook- 
land, D. C. Also my Kna])e piano, and mahogany 
dining room set.’’ (R. p. 8.) 

“To my brother, A. Lester Tracy, I give and 
bequeath four (4) Shares of District National 
Bank stock. Certificate No. 493.’’ (R. p. 9.) 

With the exception of the omissions which have just 
been supplied, the appellant’s statement of facts may 
be accepted as correct. 

ARGUMENT 

Shall the debt secured by deed of trust on the real es¬ 
tate devised to appellant be paid out of the personal es¬ 
tate, or did the devisee take the property cum onere? 

The appellant bases his claim to exoneration upon 
three grounds: 

1st: The first paragraph of the will of Maude L. 
Attwell (R. p. 8). 

2nd: The recital in the deed conveying the prop¬ 
erty to the testatrix that she assumes and agrees to 
pay the debt as part of the consideration for the deed 
(R. p. 10). 

3rd: The testatrix by entering into the agreement 
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with the holder of the notes made the debt her own 
(R. p. 11). 

It is proposed to consider each of the foregoing 
propositions, but before doing so, we desire to review 
the history of the doctrine of exoneration. It was the 
object and desire of the Feudal system to create and 
maintain a landed aristocracy. Thus, we find in the 
early days in England real estate was not liable for 
debts, except those created by specialty. Every ef¬ 
fort was made to safeguard and protect real estate, 
in order that it might pass from generation to genera¬ 
tion, free from the burden of debts. This idea was 
never consistent with the genius of our institutions and 
if the doctrine, resulting therefrom, had not been 
adopted at a period when we were under British rule, 
it would not now be incorporated in our jurispru¬ 
dence. 

This discussion is not intended for the purpose of 
attempting to avoid the application of the doctrine of 
exoneration to cases where it is clear the doctrine ap¬ 
plies, but it is desired to impress upon the Court the 
wisdom and advisability of restricting the application 
of the doctrine to cases which come clearly within the 
rule, and thus, at least, prevent the further develop¬ 
ment of this obnoxious growth which has been grafted 
on our judicial system. The reason advanced for the 
adoption of the doctrine of exoneration is the fact 
that the personal estate should bear the burden of 
the mortgage debt because the debt was incurred to 
increase the personal estate. This reason, at the time 
of the inception of the rule, was not without merit, be- 
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cause at that time purchase money trusts were un¬ 
known and mortgages were given to secure money ad¬ 
vanced to the owner of the land, so that in principle 
it might well be contended, that as the personalty se¬ 
cured the benefit it should likewise assume the burden, 
but today an entire different situation is presented, 
and the case at bar is typical of the change, for here 
the personalty received no benefit whatever, but on 
the contrary, the mortgage debt was created, assum¬ 
ing for the argument that it was created, for the sole 
benefit of the real estate, and by the same reasoning 
the real estate should bear the burden. 

1. The first paragraph of the will of Maude L. Attwell. 

The appellant contends that the personal estate 
should be charged with the payment of the mortgage 
debt, because the testatrix in the first paragraph of 
her will said: 

“It is mv will and desire and I herebv direct 

»■ •> 

my Executor, hereinafter to be named, to first pay 
and discharge all of my lawful debts, including my 
funeral expenses” (R. p. 8). 

What force and effect can this provision have? If 
no such provision appeared in the will, would the sit¬ 
uation be any different? If the second question be an¬ 
swered in the negative, it would then appear that fur¬ 
ther discussion of the contention would be useless. We 
say that the situation would be identical without the 
provision contained in the will, because the law re¬ 
quires and demands the payment of all debts before 
any distribution of an estate can be made, and, there- 
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fore, if the testatrix had remained silent, the law would 
have caused to be done the identical thing she directed 
to be done. 

To put it a little stronger, to make it a little clearer, 
suppose, instead of providing for the payment of her 
debts, as she did, she had said that she desired that 
her debts should not be paid. 

Then we ask, what difference would that make inso¬ 
far as the law^s demand is concerned? or insofar as 
the consideration of the question before the Court is 
concerned? Surely, the appellee could gain no com¬ 
fort from the latter situation, because if the personal 
estate is liable for the mortgage debt, it would be 
equally liable although she said her debts should not 
be paid, and by the same token, if it is not liable, it 
would not be made liable by the fact that she said her 
debts should be paid. If any consideration is to be 
given to this provision of the will, we submit as will 
be pointed out, that the result must be favorable to 
the appellee. 

When the testatrix made her will, did she know of 
the existence of the doctrine of exoneration? Did 
she for a moment imagine even, that when she divided 
her estate between her brother, aunt, niece, and hus¬ 
band, giving to each certain portions of her property, 
that there would be taken away from her husband the 
sum of $3,000 for the purpose of paying off the en¬ 
cumbrance upon one of the pieces of real estate she 
had devised to her brother? or did she think and intend 
that he should take the same interest as she had in the 


real estate? We do not think any disinterested person 
would suggest that she thought or intended that her 
husband would be required to pay the mortgage debt 
out of his small share of her estate. The fact of the 
matter is that many lawyers are ignorant concerning 
the doctrine of exoneration. We are not unaware of 
the fact that everyone, except possibly the lawyers, are 
presumed to know the law, and we are not urging any 
change in this regard, but we do urge that in approach¬ 
ing this question that the intent and knowledge of the 
testatrix be considered. Now then, if the testatrix, 
did not know the rule respecting exoneration and had 
intended that the debt upon the real estate devised to 
her brother should be paid out of her personal estate, 
she undoubtedly would have added to the first para¬ 
graph of her will the following, “including the debt 
upon my residence 1641 Hobart Street.” 

The first paragraph of the testatrix’s will, to use a 
paradox, by its silence speaks most eloquently in favor 
of the Appellee’s contention. 

2. “We contend that had there been no express agree¬ 
ment between Mrs. Attwell and the mortgagee, neverthe¬ 
less, under the great weight of American authority she 
made the debt her own by the terms of her deed.” 

The foregoing taken from page 26 of the Appellant’s 
brief states his second contention. 

It is fair to presume that in discussing this question 
counsel on the other side has given this court the ben¬ 
efit of the “great weight of American authority” by 
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citing all the authorities he has been able to find bear¬ 
ing on the question, so that after carefully reading all 
of the authorities cited by him, we must confess that 
we cannot subscribe to his announcement on the sub¬ 
ject. 

If this country has ever had a greater authority than 
the immortal Chancellor Kent we are unaware of the 
fact and this great jurist in the case of Cumberland 
vs. Codrington, 3 John Ch. 229, has for all time given 
us the leading American case involving the question 
of exoneration and he said: ‘‘The cases all agree that 
no cov^enant with the mortgagor is sufficient for that 
purpose * * * ” (p. 262). 

“Where a person becomes entitled to an estate, 
subject to a charge, and then covenants to pay it, 
the charge still remains primarily on the real es¬ 
tate, and the covenant is only a collateral security, 
because the debt is not the original debt of the 
covenantor.” Lechmere vs. Charlton, 15 Vesey 
Jr. 198. 

“As to which was purchased by him subject to 
mortgage, the amount of which was allowed to him 
as so much of the purchase money, and the pay¬ 
ment whereof he assumed, his personal estate is 
not hound to exoneration.^^ Campbell vs. Camp¬ 
bell, 30 N. J. Eq. 415. 

Mount vs. Van Ness, 33 N. J. Eq. 262. 

Creesy vs. Willis, 159 Mass. 249. 

Cromwell vs. Hospital, 27 N. J. Eq. 650. 

King vs. Whitely, 1 Hoffman, Ch. 477. 

^litchell vs. Mitchell, 3 Md. Ch. 73. 

Forrester vs. Leigh, Ambler 171. 
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Tweddell vs. Tweddell, 2 Bro. C. C. 101. 

Butler vs. Butler, 5 Ves. Jr. 534. 

'Waring vs. Ward, 5 Ves. Jr. 670, 7 Ves. Jr. 332. 

The Appellant places a great deal of reliance upon 
O’Connor vs. O’Connor, 88 Tenn. 76, and quotes there¬ 
from at great length. With all due respect to Justice 
Lurton we submit that the dissenting opinion in this 
case which is based largely upon the reasoning of Jus¬ 
tice Kent, correctly states the doctrine of exoneration. 

3. The testatrix by entering into an agreement with 
the holder of the notes made the debt her own. 

This is the Appellant’s third contention. The main 
difficulty encountered by some of the courts in their 
consideration of the doctrine of exoneration has been 
the fact that they hav^e failed to grasp the fundamen¬ 
tal principal involved. This will be noted by the read¬ 
ing of the cases cited by the Appellant. It will there¬ 
fore be our purpose to discover and announce the fun¬ 
damental principal. The doctrine, as we have here¬ 
tofore pointed out, arose from the fact that the real 
estate had been burdened with a debt the proceeds 
from which had been used to increase the personal es¬ 
tate and that therefore the devisee taking the real es¬ 
tate was entitled to have the personal estate pay back 
to the real estate the amount to which it had been in¬ 
creased at the expense of the real estate. If this is 
correct, then it must follow, that the personal estate 
should not be called upon to pay a debt the proceeds 
of which were used entirely for the benefit of the real 
estate. In the case at bar no contention is made, nor 
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can any be made, that the personal estate received any 
benefit from the mortgage debt and therefore the Ap¬ 
pellant is not entitled to exoneration. Another reason 
advanced for the doctrine of exoneration is that where 
an owner of real estate executes a note and secures 
same by a mortgage on the property that the mortga¬ 
gor remains primarily liable and the mortgage is mere¬ 
ly additional collateral for the debt and that therefore 
the primary obligation being personal, the personal 
estate should be compelled to relieve the real estate. 
The cases all agree that in such a situation the.devisee 
of real estate so incumbered is entitled to exoneration. 

The difficulty arises when we come to consider cases 
in which the testator did not execute the original note 
and mortgage, but acquired the real estate burdened 
with the debt. This situation divides itself again into 
two distinct branches. First. Where the testator as¬ 
sumes in his deed the mortgage obligation and agrees 
to pay it—Second. Where the testator enters into 
an agreement with the mortgagee whereby he agrees 
to personally pay the debt. In the first case accord¬ 
ing to reason and ‘‘the great weight of authority,” 
as has been heretofore pointed out, the devisee is not 
entitled to exoneration. We now come to the second 
and most perplexing question with which the courts 
have to deal in considering this subject, here again the 
difficulty arises because of a failure to grasp the basic 
principle involved. Some courts hold that the devisee 
is entitled to exoneration in cases where the testator 
has bound himself by an agreement with the mort¬ 
gagee for the payment of the debt, to such an extent, 
that the mortgagee could disregard the original ob- 
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ligation and recover from him the debt. At this 
point it may be well to point out, that this is the error 
that has crept in, because the question is, not whether 
the testator has made himself personally liable to the 
mortgagee, but whether he has in addition thereto 
shown—“a demonstration of intention to shift the 
burden from the real to the personal estate.” 

The intention to shift the burden to the personal estate 
is the real fundamental principle involved. 

The original debt was not Mrs. Attwell’s, and though 
she made herself personally liable to the creditor the 

original debt remains, and she becomes merely a 
surety or guarantor unless she accompanied her act 
“with a clear demonstration of intention to shift the 
burden from the real to the personal estate.” What 
is the situation presented in this easel Not only did 
the testatrix fail to show any intention whatsoever 
to shift the burden, but she did on the contrary, by 
her agreement with the mortgagee, so confidently re¬ 
lied upon by the Appellants, purposely avoid shifting 
the burden. Because she said: “Said note and the 
deed of trust securing same to remain otherwise un¬ 
impaired and in full force and effect” (R. p. 11). 

We ask can anything be clearer than that the in¬ 
tention of the testatrix was to keep the real estate 
as the primary source for the payment of the mort¬ 
gage debt? 

Chancellor Kent’s opinion in Cumberland vs. Cod- 
rington, 3 Johns, Ch. 229, is entitled to the greatest 
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respect and consideration and therefore we shall now 
quote very fully therefrom. 


^‘Sir W. P. died intestate, and the first and lead¬ 
ing point in the case is, whether Sir. W. by any, or all 
of the above facts and circumstances, made the mort¬ 
gage debt his own, so far as to render his personal 
estate, in the hands of his personal representatives, 
chargeable, as the primary fund to be applied to the 
])ayment of that debt, in exoneration of the land. The 
rule appears to be, that, as between the representa- ’ 
tives of the real and personal estates of Sir W. P., 
the land is the primary fund, and is to be first ap¬ 
plied; and the personal estate is only to be resorted 
to as an auxiliary.’’* * * think it can be easily 
shown that this now is the settled English rule of 
ecpiity upon such a state of facts.” (p. 251-252). 

“In Shafto vs. Shafto, (note 1—to 2 P. Wms. 664) 
which was decided by Lord Thurlow, in 1786, the de¬ 
visee of land subject to a mortgage executed by the 
testator, covenanted with the owner of the mortgage, 
that the estate should remain a security for the debt 
and interest, with an additional one per cent of in¬ 
terest. The question was, whether the personal 
estate of the devisee, who had died in the mean¬ 
time, should not pay the debt and interest, or, at least, 
the arrears of interest, with the additional one per 
cent. But the Lord Chancellor was clearly of opinion, 
that the personal estate ought not discharge the 

mortgage, for the land was the primary fund, and that 
the interest must follow the nature of the principle, 
and that the contract for the additional interest was, 
also, in the nature of a real charge.” 

“Lord Kenyon, as Master of the Rolls, laid down 
the same rule, about the same time, in the case of Tan- 
kerville vs. Fawcet (2 Bro. 57). He there declared, 
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that, “where an estate descends or comes to one sub¬ 
ject to a mortgage, although the mortgage be after¬ 
ward assigned, and the party enters into a covenant 
to pay the money borrowed, yet that shall not bind 
his personal estate!“ 

“In Tweddell vs. Tweddell (2 Bro. 101, 152) Lord 
Thurlow examined the subject more at large, dis¬ 
cussed the point with his customary boldness and sa¬ 
gacity, and declared the rule of equity with a certainty 
and precision which have rendered his decisions a 
leading authority in all the subsequent cases.” (p. 
253). 

“In the next decision of Lord Thurlow, which fol¬ 
lowed sometime after, (Billinghurst vs. Walker, 2 
Bro. 604) he pushed his doctrine to the utmost length. 
The Rectorv of F. was held bv a lease for lives, sub- 
ject to a charge of 2200 pounds of M. Vernon. It was 
conveyed, by the owner of the lease, to G. Woodrotfe, 
subject to the same charge and to a charge of 900 
pounds to one Perry; and in the indenture by which 
it was conveyed, (and to which M. Vernon was a 
party,) he covenanted to pay the charge to M. Vernon 
as well as to the other charge. He discharged the debt 
to Perry, and, afterwards, gave a bond to M. Vernon 
to pay the interest of the 2200 pounds during her life, 
and the principal at his death. After repeated re¬ 
newals of the lease, G. W. died, having devised the 
Rectory to two of the defendants, and appointed two 
others of the defendants his executors. The charge 
being called in and paid to a legatee of M. Vernon, 
by the executors of G. W., the defendants were called 
on by the plaintitfs, as pecuniary legatees of G. W. 
who were unpaid, to have the 2200 pounds replaced by 
the devisee of the Rectory, and paid over to them. But 
the defendants insisted that, in consequence of all 
these transactions, the charge had become a personal 
debt of G. W.” (p. 255). 
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‘‘This was a very strong case in favor of the doc¬ 
trine set up, in that instance, by the defendants. There 
was not only a covenant by G. W., the purchaser of 
the lease, subject to the debt, to pay the debt, and 
a covenant in this same instrument to which the 
creditor, or owner of the charge, was a party; but 
there was, afterwards, a bond given to her, altering 
and extending the original time of payment/^ 
(Italics ours.) “This would seem to have amounted 
to that ‘demonstration of the intention’ requisite 
to make the debt a personal obligation. But it was 
held that giving the bond was not sufficient; that 
it was a merely collateral security, which did not 
vary the nature of the charge, which continued 
primarily a debt upon the estate; and the defend¬ 
ants were, consequently, decreed to pay over the 
money. It was admitted that G. W. made himself 
personally liable to the creditor, but still it did not 
throw the charge on his personal estate, because there 
was not a demonstration of such intention. So it 
seems not to be sufficient that the stranger, who takes 
the estate subject to a debt, should become legally re¬ 
sponsible to the creditor, unless that responsibility be 
accomplished with evidence of an intention to assume 
the debt, as a personal debt of his otvn, and detached, 
as it werey from the land/* (Italics ours), (p. 256). 

“The case of Mattheson vs. Hardwicke (note 2 P. 
Wms. 664) was decided about the same time with the 
one I have just considered, by Lord Kenyon, as Mas¬ 
ter of the Rolls. The testator there, devised an es¬ 
tate to A. and B. in fee, charged with the payment of 
debts and legacies. A. paid all the debts and'legacies, 
except one legacy of 100 pounds, for which he ^ave 
his note to the legatee, and died. It was admitted that 
he had paid off the other encumbrances, with a view 
of easing the real estate from them altogether, but the 
note there was held to be merely a collateral security, 
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and that the demised estate was the primary fund for 
the payment of it.” 

“The question in these latter cases seems to be, not 
merely whether the purchaser has rendered himself 
liable at law to a suit by the creditor, but which estate 
is to be deemed the primary fund, and which only the 
auxiliary, when a man gives a bond or mortgage of 
his own contracting, the mortgage is understood to be 
merely a collateral security for the personal obliga¬ 
tion. But when a man purchases, or has devised to 
him, land with an encumbrance on it he becomes a 
debtor oidy in respect to the land; and if he promises 
to pay it, it is a promise rather on account of the land 
which continues, notwithstanding, in many cases, to 
be the primary fund.” (p. 257). 

same equity u'hich iu other cases makes the 
persona} estate contribute to ease the land, as between 
the real and personal representatives^ ivill here make 
the land relieve the personal estate/^ (Italics ours). 

“There is good sense and justice in the principle, 
and I feel the force of the doctrine, that it requires 
very strong, and decided proof of intention, before 
the Court can undertake to shift the natural cause and 
order of obligation between the two estates.” 

“The case of Waring vs. Ward (5 Vesey 670—7 
Vesey 332) * * * Lord Eldon gave his view of the gen¬ 
eral doctrine. He observed that the rules on the sub¬ 
ject were extremely clear, and that the principle upon 
which the personal estate was first liable in general 
cases was, that the contract was primarily a personal 
contract, and the land bound only in aid of the per¬ 
sonal obligation to fulfill the personal contract. That 
upon the transfer of a mortgage, not originally the 
personal debt of the party, by adding his personal 
contract he will not make his personal estate liable, in 
the first instance.” (258-259). 
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‘‘Lord Thurlow carried the doctrine to this extent, 
viz.,—That if the purchaser of the equity of redemp¬ 
tion covenants to pay the mortgage debt, and also 
to raise the interest from four to five per cent.; yet as 
between the real and the personal representatives of 
the purchaser, the additional interest was not even pri¬ 
marily a charge upon the personal estate, for it was in¬ 
cident to the charge. That, even independent of a cov¬ 
enant of indemnity, the purchaser of an equity of re¬ 
demption is bound to indemnify the vendor against 
any personal obligation, to pay and a debt charged on 
an estate of which he had become the owner.” (259). 

‘‘This series of cases, which I have thus examined, 
shows very conclusively, that by the English equity 
system, as it has been declared and received for the 
last thirty or forty years, the purchaser of the equity 
of redemption, in this case, by Sir W. P. witli a cove¬ 
nant of indemnity to Williamson, the mortgagor 
against the mortgage debt, did not make the debt his 
own, so as to render his personal assets the primary 
fund to pay it.” (261). 

“The cases all agree, that no covenant with the mort¬ 
gagor is sufficient for that purpose. There must be a 
direct communication and contract with the mort¬ 
gagee; and eveM that is twt enough, unless the dealing 
with the mortgagee be of such a nature as to afford 
decided evidence of an intention to shift the primary 
obligation from the real to the personal fund/^ (Italics 
ours.) (p. 262). 

“The cases of Tweddell vs. Tweddell and Butler vs. 
Butler contain covenants with the mortgagor to pay 
the encumbrance, and that was not sufficient. The 
cases of Shafto vs. Shafto, Billinghurst vs. Walker 
and ^latheson vs. Hardwicke, contained a communi¬ 
cation and contract with the mortgagee, to pay the 
debt and even that was not sufficient.*^ (Italics ours). 
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“In Tankerville vs. Fawcet, the devisee voluntarily 
assumed a simple contract debt, and charged it on his 
land, and that was not sufficient.” (p. 262). 

“In Bagot vs. Onghton (1 P. Wms. 347) the ances¬ 
tor mortgaged his estate and died. Ilis daughter and 
heir married B., who by fine, settled the estate on her 
and her husband, and he joined in an assignment of 
the mortgage, and covenanted to pay the money. It 
was held by Lord Chancellor (-owper, that the personal 
estate of the deceased husband was not liable to be 
applied in case of the mortgaged premises, for the 
cov’enant was only an additional security for the sat¬ 
isfaction of the lender, and was not intended to alter 
the nature of the debt. That case goes as far as any 
of the modern cases. The husband had there become 
jointly seized of the estate, and he deals with the mort¬ 
gagee, by his personal covenant to pay, and still the 
order of the funds was not effected.” (p. 265). 

“The subsequent case of Evelyn vs. Evelyn, (2 P. 
Wms. 659) G. E. mortgaged the land for 1500 pounds 
and his son G. E. afterwards covenanted with the as¬ 
signee of the mortgage to pay the money. He suc¬ 
ceeded to the premises, by settlement, after the death 
of his father, and died intestate. The question was, 
whether his personal estate should be applied to pay 
off the mortgage executed by his father, in conse¬ 
quence of the covena f-t he made. It was held by Lord 
Chancellor King, assisted by the Chief Justice of the 
K. B. and the Master of the Rolls, that the son’s per¬ 
sonal estate was not to be charged, for it was still the 
father’s debt, and the covenant of the son was to be 
considered only as a surety for the land, which was 
the original debtor.” • * • Leman vs. Newham, (1 
Vesey 57), the same decision was given.” (265-266). 

The Supreme Court of the United States in 
M’Learn vs. ^M’Lellan, 10 Pet. 625, had before it for 
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consideration a case in which Archibald M’Tjearn 
purchased a tract of land in Georgia, paying a part 
of the purchase money and suffering a judgment 
against him for the balance, and died. His son, 
James H. M’Learn, in order to obtain possession of 
the property, gave his own bond, secured by a mort¬ 
gage on the land and on the slaves, and the question 
arose as to whether his personal estate was liable 
for the payment of the mortgage debt. Justice 
M’Lean delivered the opinion of the Court, in which 
he says: “The important question must now ])e con¬ 
sidered, how this mortgage debt shall be discharged. 
Shall it be paid out of the real estate, or out of the 
])ersonal, or out of both?” 

“That the land should not be wholly exempt from 
this encumbrance, is clear by every rule of equity which 
applies to cases of this description. In addition to the 
consideration that the mortgage binds the land, the 
fact that a considerable part of the debt was incur¬ 
red for its purchase, can not be wholly disregarded. 
Nor would it comport with the principles of equity 
to make the whole debt a charge upon the land, to the 
exemption of the personal property; as the lien of the 
mortgage covers the personal as well as the real prop¬ 
erty; and as at least a part of the debt was contracted 
on other accounts than the purchase of the land. Sup¬ 
pose James H. M’Learn had died leaving a will, by 
which he devised different tracts of land to different 
persons capable of taking by devise, and the entire 
real estate was encumbered by a mortgage, or other 
lien, which, after the will took effect, had been paid 
by sale of one of the tracts of land. Could a court 
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of chancery hesitate, in such a case, to require a con¬ 
tribution from the devisees, not effected by the sale, 
so as to make the lien a charge upon all the land? The 
plainest dictates of justice would require this, whether 
regard be had to the rights of the devisees, or to the 
intention of the testator. And is not the case put, 
analogus to the one under consideration? By the act 
of the elder M’Learn, his property, both real and per¬ 
sonal, was encumbered. The heirs, both foreign and 
domestic, of the younger M’Learn, who take this prop¬ 
erty, take it charged with the continued encumbrance. 
That James M’Learn had a right, and was bound to 
continue this charge upon his property, no one will 
dispute. He might have left the debt, with the con¬ 
sent of the creditor, if there had been no prior lien, 
to be discharged out of his estate, as the law author¬ 
ized; and in such case it would have been payable out 
of the personal estate. Or he might have made the 
debt a specific charge on his personal property, or on 
his real; but he did neither. He charged its payment, 
in pursuance of the judgment lien, on his property 
both personal and real.” 

“This lien, as between the distributees, fixes the rule 
by which their rights must be decided. The domestic 
heirs can not claim to receive the land free from the 
lien of the mortgage, nor can the foreign heirs claim 
the personal property exempt from it. In equity it 
would seem that each description of heirs should con¬ 
tribute to the payment of the mortgage debt, in pro¬ 
portion to the fund received.” (pp. 641-642). 

The Court cites Pollexfen vs. Moore, 3 Atk. 272, 
and commenting on this case, says: 
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‘‘Had the debt due Pollexfen been directed to have 
been paid out of the personal property, it would have 
left no part of that fund to pay the legacy of ]\Irs. 
Moore; and for this reason the debt was decreed to be 
paid out of the land. Now, if the mortgage debt, in 
the present case, shall be directed to be paid out of the 
personal fund, it would defeat the foreign heirs, whose 
claim to this property, under the law of Georgia, can 
not be less strong than a bequest.” 

“There is no doctrine better established than that 
the purchase of land, subject to a mortgage debt, does 
not make the debt personal, and on the question being 
raised, such debt has been uniformly charged on the 
land. And this principle is not changed ivhere addi¬ 
tional security has been given.** (p. 643.) (Italics ours). 

“In the case of Evelyn vs. Evelyn, 2 P. Wms. 659, 
where A mortgaged the land for 1500 pounds; and his 
son B covenanted with the assignee of the mortgage to 
pay the money. He succeeded to the premises after 
the death of his father, and died intestate. The ques¬ 
tion was, whether his personal estate, under the cove¬ 
nant should be applied in payment of the mortgage; 
and it was decided that the land should be charged, and 
the covenant was only considered as additional secur¬ 
ity.” 

“In the case of Waring vs. Ward, 7 Ves. 334, Lord 
Eldon says: ‘the principle upon which the personal 
estate is first liable in general cases is, that the con¬ 
tract primarily is a personal contract; the personal 
estate receiving the benefit; and, being primarily a per¬ 
sonal contract, the land is bound only in aid of the 
personal obligation to fulfill that personal contract.’ 
It has long been settled, therefore, that upon a loan 
of money, the party meaning to mortgage, in aid of 
the bond, covenant or simple contract debt, if there is 
neither bond nor covenant; his personal estate, if he 
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dies, must pay the debt for the benefit of the heir. But 
suppose a second descent cast; and the question arises, 
the personal estate of the son, and his real estate, de¬ 
scended to the grandson; then the personal estate of 
the son shall not pay it, as it nev^er was the personal 
contract of the son.” 

“And this is the well established rule on this sub¬ 
ject. If the contract be personal, although a mort¬ 
gage be given, the mortgage is considered in aid of 
the personal contract; and, on the decease of the mort¬ 
gagor, his personal estate will be considered the pri¬ 
mary fund, because the contract was personal; but if 
the estate descend to the grandson of the mortgagor, 
then the charge would be upon the land, as the debt 
was not the personal debt of the immediate ancestor.” 

** And sOf if the contract was in regard to the realty, 
the debt is a charge on the land. It is in this way that 
a court of chancery^ by looking at the origin of the 
debty is enabled to fix the rule between distributees.^^ 
(p. 644). (Italics ours.) 

“In the case under consideration, the mortgage was 
given by James H. M’Learn, but it was not given to 
secure a debt created by him. The mortgage merely 
changed the security, but did not affect the extent of 
the judgment lien. And this judgment was obtained, 
chiefly, for the purchase money of the estate. In ef¬ 
fect, the debt for which the judgment was obtained 
against Archibald M’Learn, and for which the mort¬ 
gage was given, constituted an equitable lien on the 
land; and had the mortgage covered only the land, it 
7nust have been considered the primary fund.** (Italics 
ours). “The debt for which the mortgage was 
given, was not the personal contract of James H. 
M’Learn, but the contract of his ancestor in the pur¬ 
chase of the estate. But if the contract was personal, 
and might have been a charge on the personal estate 
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devised to James H. M’Learn, yet the character of the 
debt, in this respect is changed in the hands of the pres¬ 
ent heirs. In the language of Lord Eldon, this debt 
can not be a charge on the personalty, because it was 
not created by the personal contract of James H. 
M’Learn.” (p. 645). 

In McLehanan vs. ^IcLehanan, 18 N. J. Eq. 101, the 
Court said: 

‘‘Although the personal estate is the primary fund 
for the payment of the debt of a decedent, the rule is 
limited to debts created by him, for which he has ren¬ 
dered himself personally liable, directly and primar¬ 
ily. Where land subject to a mortgage debt, not creat¬ 
ed by a decedent descends or is devised, the heir or 
devisee takes them cum on ere ^ and is not entitled to 
have the debt paid out of the personal estate, unless 
the decedent has directly assumed the debt, intending 
to make it a charge on his personal estate^ or shall 
have so directed expressly by his will. It is nof 
enough that he has assumed to pay the debt or has ren¬ 
dered himself liable to be called on directlv bv the 

ft' « 

creditor to pay it. The authorities are thoroughly re¬ 
viewed and discriminated l)y (’hancellor Kent in Cum¬ 
berland vs. Codrington, 3 Johns. C. R. 229, which the 
great learning and ability of that distinguished jurist 
will always make a leading case on this subject. In 
many of the English cases referred to in which the 
personalty was held not to be liable for the debt, in 
discharging of the land there were covenants to pay 
the debt, and the ancestors, or his personal represen¬ 
tatives, could have been compelled to pay it.” 

“The result at which Chancellor Kent arrives is 
this‘There must be a direct communication and con¬ 
tract with the mortgagee, and even that is not enough, 
unless the dealing with the mortgagee be of such a 
nature as to afford decided evidence of an intention to 
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shift the primary ohVigatloa from the real to the per¬ 
sonal fnnd/^ (Italics ours). 

In the case of Hunt Petitioner, 19 R. I. 139, the tes¬ 
tator purchased real estate upon which there was a 
mortgage and in his deed assumed payment of same. 
The mortgage was transferred to a bank and thereupon 
the testator signed an agreement on the back of the 
mortgage note as follows: “Waiving demand, notice 
and protest, I hereby guarantee the full payment of 
the within note; future payments of principal and 
of interest in renewal thereof not releasing me as en¬ 
dorser.” The court in its opinion says: “The rule 
extends, however, only to encumbrances created by 
the deceased himself; if the estate has come to him al¬ 
ready mortgaged, the estate is the primary fund for 
the payment of the debt and on his death passes to 
his devisee or heir at law subject to the encumbrance, 
unless he has so dealt with the mortgage debt as to 
make it his own personal debt.” The question, then, 
resolves itself into this: Did the deceased purchasing 
the equity of redemption, by assuming the payment of 
the mortgage debt in the manner stated, or by guar¬ 
anteeing the payment of the note on the transfer of 
the mortgage from the ^lechanics Savings Bank to 
the Citizens Savings Bank, make the mortgage debt, 
as between his real and personal representatives, his 
personal debt!” “The assumption of the mortgage 
by Rose was equivalent to a covenant with his grant¬ 
ors to indemnify them against the mortgage debt, or to 
a covenant with them to pay the debt.” (Citing 
Mount vs. Van Ness 33 N. J. Eq. 262-265).” “Enter¬ 
ing into covenants like these, it is held, does not suffi- 
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ciently show an intention on the part of the purchaser 
to transfer the debt from the estate to himself, as be¬ 
tween his heir and executor or administrator, to have 
that effect.” (List of authorities cited). “And the 
rule is the same even though the purchaser has render¬ 
ed himself liable at law to the mortgagee for the pay¬ 
ment of the mortgage deht/^ (Italics ours). 

“Nor was the guarantee on the back of the note by 
Rose sufficient to manifest an intention on his part to 
make the debt his own in such wise as to change the 
natural course of assets.” “It was merely a collater- 
al undertaking in no way affecting the original contract 
between the mortgagor and the holder of the mort¬ 
gage, which remained after the guarantee precisely 
as before.” (Italics ours). 

^Irs. Attwell did the same thing because in her con¬ 
tract with the mortgagee she says: “Said note and the 
deed of trust securing same to remain otherwise un¬ 
impaired and in full force and effect.” (R. P. 11). 

Basset vs. Percival, 2 P. Wms. 664. 

Evelyn vs. Evelyn, 2 P. Wms. 664. 

Tankerville vs. Faucet, 2 Bro. Ch. C. 57. 

Butler vs. Butler, 5 Vesey, 534. 

Clinton vs. Hooper, 3 Bro. Ch. 211. 

Leman vs. Newham, 1 Vesey, 51. 

Lacam vs. Mertins, 1 Vesey, 312. 

Lewis vs. Nongle, Ambl. 150—8. C. 2 P. Wms. 664. 

P^rester vs. Leigh, Ambler 171. 

Anacaster vs. Mayer, 1 Bro. Ch. 454. 

Matheson vs. Hardwicke, 2 P. Wms. 664. 

Tweddell.vs. Tweddell, 2 Bro. Ch. C. 101. 

Lechmere vs. Charlton, 15, Vesey, 198. 

Bagot vs. Oughton, 1 P. Wm. 347. 
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Barnham vs. Thonet, 3 & K. 607. 

Ilchester vs. Carnarvon, 1 Beav. 209. 

Pledges vs. Hedges, 5 De Gex & Smale 330. 

Creesy vs. Willis, 159 Mass. 249. 

2 Spencer Eq. 335: “Even though testator, when he 
purchased estate, entered into a collateral contract, 
or covenant, or gave a security for the payment of the 
debt; the estate first burdened must first be resorted 
to.” 


Powell on Mortgages—“A, purchases an estate sub¬ 
ject to a mortgage and covenants with the mortgagee 
to discharge same. A’s personal estate not liable to 
exonerate the land purchased. The personal estate 
not having secured any addition to its funds by reason 
of the mortgage.” 

Heretofore we hav^e purposely avoided making any 
comment concerning the case of O’Mara vs. Shreve 
recently decided by this Court and reported in 56 W. 
L. R. 554, for the reason that we desired to consider 
this case separately and apart from all others, in or¬ 
der, that its bearing, if any, upon the case at bar might 
be clearly shown. It is our contention that this case 
instead of being favorable to the contention of appel¬ 
lant is on the contrary most favorable to the appellee. 
In the first place, the contract entered into by Mrs. 
Cox with the Building Association was entirely dif¬ 
ferent from the one entered into by Mrs. Attwell with 
the mortgagee or holder of the notes. Mrs. Attwell 
as has been pointed out did everything possible to 
avoid shifting the burden from the real to the personal 
estate and insisted upon the original debt remaining in 
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‘‘full force and effect,” whereas, Mrs. Cox, with the 
consent of the Building Association, entered into a 
new contract respecting the debt having same charged 
to her and purchasing stock from the Building Asso¬ 
ciation. These acts on her part resulted in her be¬ 
coming a stockholder in the Building Association, 
which became her creditor for the amount due on the 
stock, which was the same as the amount of the mort¬ 
gage debt. The debt which the devisee in this case 
sought to compel the personalty to bear was a debt 
for the stock which Mrs. Cox had purchased from the 
Building Association. This court, if it had seen prop¬ 
er, may well have decided the case upon the ground 
that being Mrs. Cox’s original debt, the personal es¬ 
tate should bear the burden. The court however 
bases its opinion upon the intention of the testatrix 
as evidenced by her will. The court very properly 
came to the conclusion, for the reason stated in the 
opinion, that it was the intention of the testatrix to 
have the debt paid from the personal estate. Every 
consideration which moved the court in deciding in 
favor of exoneration in this case will undoubtedly 
cause the court to refuse exoneration in the case at 
bar. In the case at bar, the total personal estate of the 
testatrix amounts to $12,000 as stated by the appellee, 
in his Bill of Complaint (R. p. 6). Her debts amount 
to $750 (R. p. 6) exclusive of the costs of administra¬ 
tion, which have been considerable. The shares of 
stock bequeathed to appellee (R. p. 9) and certain be¬ 
queaths of various personal property to other bene¬ 
ficiaries (R. p. 8) are included in the $12,000. Now 
while the court has not before it the value of the real 
estate devised by Airs. Attwell, we assume that the 
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court will take note of the fact that real estate in this 
city has since the war doubled and trippled in value. 
The mortgaged real estate here involved was pur¬ 
chased by the testatrix in ^lay, 1914, for $6500, (Ap¬ 
pellant’s B., p. 3), so it is only reasonable to assume 
that in July 1922, the date of her will, this property 
was worth at least $13,000. In addition to this prop¬ 
erty she devised nine other parcels of real estate to 
her brother and blood kin and one unimproved lot in 
Brookland, D. C., to her husband. 

The court is asked to construe the will of Mrs. Att- 
well and to tind that she intended that $3,000 be taken 
from the very small legacy left her husband and used 
for the payment of the debt due on the Hobart Street 
house. She did not intend this. She intended to give 
her real estate to her blood kin and her personal es¬ 
tate to her husband and this is exactly what she did. 
Never for a moment could she have imagined that the 
brother for whom she so generously provided would 
attempt to have the court place any other construc¬ 
tion upon her will. 

Counsel for the AppelleST^seems to be at a loss to 
understand why the Justice below construed the will 
as he did, because at page 13 of his brief he says: 
‘‘From the opinion filed by Mr. Justice Bailey he 
seems to have gotten the idea, some way or other, that 
Mrs. Attwell’s will discloses an intention upon her part 
to convey this property to her brother cum onere, and 
against the regular order, but he does not attempt 
to point out how.” 

It would be difficult to conceive a more ” regular 
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order,” concerning the law and the facts, than that 
adopted by the court below in giving expression to the 
clear intent of the testatrix, any other construction we 
submit would do violence to everv human instinct and 
run counter to common sense. We think we can make 
it clear why Mr. Justice Bailey seems to have gotten 
the “idea some way or other” concerning this mat¬ 
ter, he got the idea by making an analysis of the emo¬ 
tions which must have actuated Mrs. Attwell when 
she made the division of her estate as set forth in her 
will, using as a basis therefor, the usual motives and 
intentions, which actuate the average normal person 

in such circumstances. 

In conclusion we respectfully submit that the decree 
of the court below should be affirmed. 

Charles F. Diggs, 
Attorney for Appellee, 


